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PREFACE

The NationalAssociation for Regulatorxdministration (NARA) is dedicated to promoting excellence in human care
regulation and licensing through leadership, education, collaboration and services. In carrying out its mission of
“Consumer Protection through Prevention,” NARériodically issues Position Statements on regulatory policy and
practices essential for advancing thieefveness of out-of-home human care regulatory programs and consumer safety

This Position Statement explains why NARt#ongly opposes fiits to privatize the licensing and regulation of human
care facilitiesWhile there are numerous definitions of the privatization concept, this Statement uses the term “privatize”
to refer to both:

+ The complete and permanent turning over of government responsibility and accountability for carrying out a discrete
service to the private sectander which government ceases to perform the service altogether; and

+ The partial and temporary turning over of a discrete government service to the private sector through outsourcing
(contracting), under which government retains ultimate responsibility and accountability

Further this Position Statement distinguishes between the regulatory and non-regulatory functions of human €are licens
ing. NARA strongly opposes the privatization of tiegulatoryfunctions of the licensing process—that is, rulemaking,
inspection, enforcement and administration of due process appeals—while recognizing thatarertgulatoryor

support functions of the licensing process may be appropriate for privatization.

NARA wishes to acknowledge theats of the following NARAmembers whose conceptual thinking, writings and
research formed the basis of this Position Statement opposing privatization of the human care licensing function:

* NARA founding member Gwen Mgan, M.S, Massachusetts, who serves as Founding DirectorTigh@enter for
Career Development in Early Care and EducatidiVieéelock College;

* NARA Executive Director Pauline D. Koch, M.S., Delaware, NARa#st President and form&dministrator of the
Delaware Ofice of Child Care Licensing;

* NARA Past President Nicholas R. Scalera, M.S, New Jezaagnt NARATreasurerHuman Services Consultant
and former Director of the New Jersey Divisior¥olith and Family Services; and

+ NARA PastVice President Carolynne H. Stevens, Mvkginia, curreniAt-Large MemberNARA National Council
and Director of th&/irginia Division of Licensing Programs.

In addition, NARAwishes to express its appreciation to Ms. Koch and3dklera, who served as co-authors of this
Position Statement.

Finally, NARA is pleased to acknowledge the contributions of the following NARfbers for providing invaluable
assistance to the authors in reviewing and commenting on earlier drafts of the statement:

+ Abby J. Cohen, J.D., California, long-time NARAembey currently working as a Child Care Law and Policy
Consultant;

+ Karen E. Kroh, Pennsylvania, NARAmediate Past President, NARFnsultant and former Licensing Manager
Pennsylvania Department of Publielfare; and

* Harold S. Gazan, M.S.\Wiichigan,At-Large Member of the NARAational Council, Human Services Consultant
and former Director of the Michigan Bureau of Child and Family Services.

Sincerely

J. Patrick Byrne, President
NARA
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THE CASE AGAINST PRIVATIZING HUMAN CARE LICENSING

Since the 1980s, there has been a growing movement to redefine or privatize many of the traditional roles of
government, including the responsibility for licensing human care facilities. More often than not, such privatiza
tion efforts have been undertaken to reduce the size of government and its corollary—to decrease government
spending or save moneyegrettablyinsuficient attention has been devoted to whether such major shifts in the
traditional role and responsibility of government can be justified on pebaceptual or &tiency grounds.

Atfter carefully examining the pros and cons of this issue, the Naf\ssatiation for Regulatorxdministration

(NARA) concluded that government should retain direct responsibility for carrying awgthlatory functions of

the human care licensing process — that is, rulemaking, inspection, enforcement and administration of due process
appealsThere are numerous compelling reasons why government should not privatggilisor functions:

Reason #1:  The effort to pr otect vulnerab le citiz ens from harm has al ways been—and should remain—
a permanent responsibility of go  vernment since it is derived fr  om the e xercise of the
police po wer vested in the US Constitution.

Government has no greater responsibility than the protection of its vulnerable cititgrags a responsibility

that should never be treated lightly nor abdicated without a compelling réas@jor role of state government

is the protection of children and vulnerable adults in day or residential care facilities through licensing and other
forms of regulation. Licensing is derived from governngestatutory authority to regulate, as an extension of the
“police power” vested in the US Constitution. In essence, licensing is government regulation of any public or
private enterprise that involves a public interest, carried out through the exercisepofitieepower” (The
NARALicensing Curiculum, 2000 Edition)which is generally defined as the power to legislate for the health,
safety and welfare of the commun(fgrubb, 1985).

Norris E. Class, generally regarded as the father of human care licerAingrioa, described the police power
in the context of licensing, as follows:

The state has the authority egulate private enterprise for the general
welfare. First, the public becomes awasf an activitysuch as the daytime
care of childen, the urggulated conduct of which is not in the public ieser
Legislation is then enacted toghibit the activity generallyand an
administrative agency is designated to permit the activity specifitatygh
the issuance of licenses. This is the administrative lifting of a legislative
prohibition—the essential featiof any licensing operation (Class, 1968).

In essence, licensing is consumer protection through prevention. It seeks to reduce risks and prevent harm to
consumers of the service. In that sense, licensing is clearly a legitimate role of government that is implemented
through the exercise of the police powfery regulatory statute or method is subject to challenge for exceeding
the specified legal limitéGrubb, 1985).

In reality, for more than a centurihe United States has not had unfettered “free enterprise.” Rathestries

such as railroads and other major industries have been kept in the privateosectgulated by government in

the public interest. Licensing and other forms of regulatory administration are essential aspects of gavernment’
responsibility for consumer protection.
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Reason #2:  The priv atization of go vernment responsibility in the decades of the 1980s and 1990s has
not pr oved to be as eff ective or as successful as its pr  oponents had originall 'y claimed.

In 1994, Garvey and Dilulio noted that advocates of privatization in the 1980s produced evidence that privatizatio
of certain government functions to forofit firms improves performance and saves monelpweverthey went

on to say that the case has proved weaker or at least less universally appropriate than it originally agpesred. Ef
initially were confined to contracts for functions such as trash collection and heating system management but grac
ually included more complicated functions, such as running pribegprivatization supporters advocated taking

on more functions thought to bieherent in the idea of the soeggnty of the public, and, necessarily subject to
political contiol.” They added;But the conviction has gwn that legitimate, imptant reasonsemain to keep

public agencies in cordt and make them as efficient as private firms"(@gr & Dilulio, 1994, p. 25).

In addition, eforts to privatize education have had mixed suppattocates have maintained that privatized,
publicly funded schools bring thefiefency of the marketplace to public education, making them more
accountable, costfeictive and innovative. Opponents have countered that privatization runs the risk of further
stratifying communities along economic, social and racial lines. Fughponents have warned that privatiza

tion decisions must be well-reasoned, supported by research, accompanied by legislated legal guidance, eval
ated for eflectiveness, guided by meaningful input from its key stakeholders and subject to cost-benefit analysi
(Russo & Haris, 1996).

Privatization of the adult and juvenile prison systems has been on the indieas&998, there were 132,346
beds in 186 facilities under contract or constructiotpesate secue adult facilities in the United States,
United Kingdom and\ustralia.” (wwwucc.uconn.edu/-logan 199®Ithough no definitive studies have yet
been completed, some problems have begun to surface regardinigttiessfess of privatizing juvenile
correctional facilities. As with a number of other states, Louisiana experimented with privately run juvenile
prisons, but the results weredaly unsatisfactory

On September 9, 2000, an articleTime New &tk Timesreported an agreement by the state in Federal District
Court to makésweeping changes in the way itns its juvenile prisons..ds settlement to several lawsuits,
including one by the United States Department of JuSttee Department had clugad that juvenile inmates in
privately run prisons in Louisiari@ere being deprived of food, clothing and medicakcand wee routinely

beaten by guals.” The Justice Department investigators had found serious deprivation and an incidentof physi
cal abuse of teenage inmates in one prison.

The Timesatrticle further statedLouisiana had tried to privatize its juvenile prisons to cut costs, but the effor
raised questions about whether-foofit corporations could operate prisons racfficiently than state govern
ments without skimping on essentialvigs and training.”As a part of the agreement, all juvenile prisons in
Louisiana are once again government operéBdterfield, The NewYork Times, 2000)

Reason #3:  The experience of go vernment priv atization initiatives in the regulation of human care
facilities has been mix ed at best and inconc lusive at w orst.

From 1997-1999, newspaper articles and editorials were peppered with stories about state initiatives to privatize
child protective functions, child care benefits for families on welfare and the working poor and child welfare
functions. In an article ifhe CourierJournaldated February 5, 1999, the Kentucky Cabinet for Families and
Children was soliciting comments on a legislative initiative intended to privatize Kergdokter care, adoption

and other child welfare programs, including child-abuse prevention. In the article, Barbara Schmidt of the Child
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Welfare League oAmerica (CWLA), noted that states have had mixed results with privatization. She added that
one of the most important measures to determine state success with privatization isshgostdt’ the initia
tive—whether the state is trying to improve services or cut d@tgh, The CourierJourna) 1999).

In a November 24, 1997 article Tine New dtk Times,Connecticus initiative as the first state to privatize its

entire program of child-care benefits for families on welfare and the working poor was reported to be in trouble.
The state was threatening to terminate the coritacause the tubled system it was bl to fix has only

become worse. Hunglils of families have waited for months with@ativing aid they werpromised, the com

pany has been unable toogess a deluge of papesrk and its phone lines have been overloaded with pleas for
help,” according to state fiials. The article went on to state that privatization had its lifiitarning over a

sewice to a private contractor ignany guarantee that €'going to be any better than having state employees do
it,” according to Janet ManTassel, executive director of the Legal Resource Center of Conné¢Ritinovitz,

The NewYork Times 1997).

There is little documented information on privatization initiatives in human care licensing. In March 1997, NARA
circulated a Privatization Survey to all of its members in the United States and Canada. Responses were received
from 12 programs in eight states and one province. No examples of true privatization were reported.

However the survey found that eight of the 12 programs were outsourcing some functions in their administrative
services, provider training and technical assistance, but not the regulatory function. Only oAlaskatereport

ed outsourcing a limited amount of its licensing workload fmoanpelling reason,"the dificulty of providing

timely service in distant, sparsely settled communities.

Two states, New Jersey axiitginia, use privatization outsourcing for a voluntary registration program for family
child care homes. Both utilize private agencies under contract with the states to conduct pre-registration inspec
tions, while registration issuance and ultimate enforcement are reserved to the states. Bqifogtares' were

initiated and authorized in laws adopted by their respective state legislsitgesa reported problems in con
sistencyas well as concerns among contractors caught in a cost squeeze between what providers were willing to
pay and expenses incurred by the contra¢®tesvens, 1997).

Gormley in his analysis of the privatization experiences of New Jargsgonsin and Indiana in the regulation

of family child care homes, reviewed the programs using established criteria to determine if privatization was
justifiable and desirable. He concludéthere is little evidence that the privatization of childegqgulation

saves money and little evidence that privatization encourafigstant family day carpioviders to accept some
regulation. On the other hand, privaegulators seem to be achievirgasonably high compliance levels, and
their greater vulnerability to lawsuits has not yet causezbfgms.”

Gormley found that the New Jersey altsconsin family child care home initiatives, as voluntary regulatory
programs, seemed to be justifiable and desirable, when measured against his criteria for each, provided that the
contract agencies were given good access to child protective services information and that lawsuits were not filed
against the private agencies. Gormley further concluded that, since licensing of family child care homes in
Indiana is mandatoyyhat states privatization initiatives were not desirable. He stdtiéayould, howeverbe a

mistake to extendegulatory privatization to mandatgrlicensing. Wheregulation is mandatgr.. the govern

ment must be able to act authoritativelgnsistentlyand legitimately The best way to do that is for the govern

ment to act dectly and not tlough a private contractdr (Gormley, 1996, 257-258).
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In 1996 Scalera wrotétn the rush to privatize, public officials, nonggit and forprofit providers must exeise

caution so as not to ignerand/or fail to consider seriously theeprises, assumptions, rationale, cost-benefits and
expectations on which the decision to privatize ¢gilation of family child carhomes is based. Little or no sub
stantive eseach has been conducted to analyze the impacts and implications of this major change in gosernment’
traditional role in licensing a wide variety of human egmograms and activities. The tiial stampede tower
privatization as a panacea for many of governrselig’' is galloping ahead at a staggering rate, without sufficient
attention to whether it is the right thing to do and without&#rconsideration of alternative agyaches.”

(Scalera, 1996).

Reason #4:  Privatization compr omises equity , unif ormity and fairness in the application of licensing
law and rules that are guaranteed under the 14th Amendment to the US Constitution.

Licensing is inextricably linked to the right of due process, which has been defined simply as “fair play
Common law principles convey a property right with the issuance of a license to an applicant. In keeping with
that, licensing agencies have an obligation to provide due process rights in exercising their licensing authority
This right is derived from the 14&mendment to the US Constitution, which was ratified on July 28, 1868. It states:

“Section 1. All persons born or naturalized in the United States, and subject to the jurisdictienftree cit-

zens of the United States and of the stateaiméney eside. No state shall make or exs®any law which shall

abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life
liberty or propetty, without due pcess of law; nor deny to any person within its jurisdiction the eqogdgiion

of the laws.” (US Constitution).

Privatization of the licensing authority would likely require states to contract with more than one private entity
This would increase the risk of inconsistent interpretation and application of the rules and likely result in lack
of uniformity in enforcement of the law and rules, in violation of the guaranteed Constitutional right to equity
and fairness.

Reason #5:  Private entities are m uch fur ther remo ved fr om the sour ces of political po wer and, thus, not
as politicall y accountab le for their actions as are state go  vernments.

Government agencies, with statutory authority to issue licenses, are accountable when problems occur in the
regulatory system that result in abuse or ffigght or inadequate protection of consumevgh only delegated
authority to recommend licenses, but not to issue them, private entities would not be held to the same level of
accountabilitythereby compromising the protection and well being of consumers.

Reason #6:  Government has had a long histor y of administering the regulator y function of human care
licensing and, thus, has gained a solid base of kno wledg e, experience , and expertise in
exercising this responsibility , while priv ate entities ha ve not.

Government has traditionally carried out the regulatory function of human care licéssagesult, government
agencies have developed the regulatory philosaptperience, knowledge, dtafj capacity and systems to

carry out efiectively the inspection, enforcement and due process appeal components of the licensing process. By
contrast, the vast majority of private entities have not administered regulatory functions and, thus, have not had
the opportunity or sfitient time to gain the knowledge, experience and expertise to exercise this responsibility
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In light of this, delegating the regulatory responsibility to private agencies may pose a greater risk of harm to the
very consumers that licensing is designed to protect—naprelyiders, children, adults and their families. In

addition, if these regulatory functions are split between government and private entities, there is a higher likelihood
that inconsistencies and ifiefencies will result. Furtheiit may subject the consumer to greater confusion.

Reason # 7:  Private agencies carr ying out go vernment functions are subject to legal liabilities and
potential f or costl y lawsuits.

An article inThe National Law Journain October 2, 2000 addressed this issue dirddily article, entitled
“Perils of Privatization,” noted that;...by stepping into the governmenghoes, or even gaering with the
gowernment, private companies and individuals take on enornespemsibilities. Thesesponsibilities may
include compliance with a bad range of civil rights obligations otheise applicable only against the state...
leading to potentially fareaching liability exposa.” (Walker and Hadee, The National Law Journa2000).

The authors, Samuel Walker and N. Christopher Hardee, said the ‘that gives rise to possible liability for
constitutional violations is 42 U.S.C. 1983This law commonly referred to by lawyers as Section 1983, was
adopted in 1872. Ifpr ovides, in boad and sweeping terms, that ‘[e]yguerson who, under color of... lasub

jects or causes to be subjected any... person... to the deprivation of any rights, privileges, or immungges secur
by the Constitution and laws, shall be liable to thetypanjured in an action at laysuit in equityor other poper
proceeding for edress.”

Walker and Hardee further stated tHdta violation is found, potential exposeiunder the law is significant.

Sec. 1983 can give rise to two types of costs—damagedsaarat litigation costs. In addition to thedarary

litigation costs, a successful plaintiff in a Sec. 1983 case is entitled to attorney fees. These fees can-be substan
tial. Punitive damages aralso available and may be awlad based on the same conduct that gives rise to
underlying liability”

An article in the October 23, 2000 editionTdfe National Law Journadited two federal court rulings in New
York that“have opened up private companies to liability when they violate psagiastitutional and civil
rights while acting on behalf of government agencieBtie article, written by Mark Hamblett and Michael
Riccardi, noted:

“In the first case, a Byoklyn district judgeuled that a private company that assists law e@horent officials in
a “patent abuse” of police authority may be liable for damages under 42 U.S.C. 1983. Mzijia of New dtk,
No. 96-CV3007. In the second case, the US CofiAppeals for the 2d Giuit held that a private corporation
running a prison halfway house under color of federal law may be sued for violating ansnigats. Malesko
v. Correctional Sevices, Corp., No. 99-7995.” (Hamblett and Riatiahe National Law Journa2000).

As the above cases indicate, private entities acting on behalf of the government would incur increased-egal liabil
ities and could be exposed to costly lawsuits by aggrieved parties. Private agencies that assume responsibility for
the licensing of human care facilities would be confronted with these real risks.
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Reason # 8: A priv atized licensing system w ould not possess the same full or limited so  vereign
imm unity pr otection a vailable to state go vernment.

For reasons similar to those documenting the increased risk of legal ligt#liker and Dundee stated:

“At the same time, immunity giection affoded to the government will often not be available [to private entities
or individuals]...” acting on behalf of the StafEhey added:...the Supeme Courhas generallyejected effds

by private actors to invoke immunity defenses in Section 1983 suits... IndRichaMc Knight, the cour

rejected immunity for prison guis who wes employed by a private corporation operating under contract with
the state to manage a cectional centet

They concluded: “Accordingithere is considerable uncertainty about whether and under what circumstances...
[immunity] defenses will be recognizedWalker and Hadee, The National Law Journa2000).

Further lawsuits filed against private entities acting on behalf of the state might result in unwanted anel inappro
priate court involvement and influence in the licensing process. If, if@nhtefresolve this issue, government

tried to confer its immunity to non-governmental entities, it would likely raise serious and troublesome questions
and concerns about governmeriégal authority for doing so. By comparison, such lawsuits would feat af
government agencies since they possess legal immunity protections.

Reason #9: A government-operated licensing system,  with a centraliz ed, state wide regulator y staff
would be more efficient and might be more cost beneficial to operate due to economies of
scale than w ould a priv atized system that utiliz ed numerous contract a gencies, each with
its o wn administrative and direct care staff

Even if a single private entity were to administer a centralized, statewide system, its operational costs would
likely be higher than those of government, since even thedaprivate entities lack governmenpurchasing

volume and power to secure needed goods and equipment at the most competitAsoateprivatized

licensing system would still require a greater level of government monitoring and technical assistance and, thus,
would likely have a higher net cost to operate.

Further government agencies would needisight staf resources to execute and monitor contracts, to provide
technical assistance to the regulatory programs and to implerfesttivef quality control mechanisms to ensure
consistency and uniformity in the application and enforcement of licensing rules.

Reason # 10: A priv atized licensing system w ould place one priv ate business under the regulator y
contr ol of another priv ate business.

If the regulatory functions of the licensing process were privatized, the result would be one privately operated
service delivery system being held accountable by a privately operated regulatory agency—raising serious
conflict of interest and ethical issudis would create a contradictory blend of government regulatory authority
and private service delivery—a mixture with the potential to disrupt the careful balance of power that currently
exists between government and the private sector
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Reason # 11: A priv atized licensing system w ould ad d enormous political vulnerability to both
government and the priv ate entity in the e vent of tra gedy.

There are well-developed government regulatory systems that protect consumers and bring consumer confidence
to the marketTragedies causing serious harm or death to citizens often result in public and political outcries for
greater levels of safety protections, which are typically followed by increased demands for government regulation
and pleas for additional public funds to strengthen and enhance the licensingsagapagity to carry out its
responsibilities to protect the public from harm. State legislatures have often responded to such requests, since the
public expects and has come to rely on consumer protection from its goveripevatized licensing system

would not likely generate the same response from citizens or legislators and, as a result, the consumer protection
effort could be jeopardized.

Reason # 12:  Government regulation is essential to ensure pub  lic accountability f or priv ately operated
human ser vice pr ograms under contract with go  vernment.

The delivery of human care service has long been a highly privatized intiastdecades, government agencies

have contracted with private, community-based agencies to administer a wide variety of services to needy chil
dren and vulnerable adults. But the privatized human service delivery system has always depended on public con
trols, made possible by 100 years of government regulation. Government regulation of a private enterprise
remains the most fefctive way to protect children and vulnerable adults from the risk of Ifstongan, 1995,

Scalera, 1996).
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Conclusions:

For the reasons noted above, NABfongly opposes the privatization of tiegulatoryfunctions of the licensing
process—the rulemaking, inspection, enforcement and due process appeal fumbisesegulatoryfunctions,
with administrative and community support, can be mdsttefely performed by government and should remain
a government responsibilitit is patently inappropriate to delegate tbgulatoryfunctions of the human care
licensing process to the private sector

Of equal importance, NARStrongly believes that government licensinfores, to be déctive, must be sfi€ient-

ly funded and well coordinated with other parts of related regulatory and non-regulatory systems to assue that ch
dren and vulnerable adults will receive care that is safe, appropriatdahbfe, and nurturindo that end, NARA

urges government leaders to provide the resources needed by regulatory agencies to imfeetiveriiceinsing
programs and to exercise with unwavering vigilance their responsibility to enforce th@rlgwthen can the

puhic feel confident that government is meeting its solemn duty to protect its most vulnerable citizens.

However NARA acknowledges that threon-regulatory functionsof the licensing process may be appropriate for
privatization or outsourcingVhile government has performed all of these componefeistigely and diciently,

some or all of these functions are already being performed by private agencies under contract with government,
such as colleges and resource and referral agembeson-regulatory functionsthat NARAbelieves may be
successfully privatized include the following:

¢ Educating families/parents on the use of the regulatory system as a consumer rights program.

* Providing consumer education and bringing consumers into partnership with regulatory agencies.

* Providing consumers with information and referral to regulated progrdemmgfservices in their community

* Providing training to help human care providers meet licensinigostalifications and to prospective licensees
in how to secure and retain a valid license to operate.

+ Disseminating information to families/parents on the licensifigetd assessment of prograrasmpliance
with licensing rules.

* Providing on-going support and technical assistance to licensees and provider associations.

* Carrying out accreditation “readiness” and facilitation projects.

* Providing training for licensing staih human care programming.

* Developing administrative support mechanisms for the licensed community

¢ Assisting in licensing rule research and formulation.

+ Carrying out and keeping updated research on consparent and family needs and preferences and en cur
rent costs and feg¢Scalera, 1996, Mgan, 1995).

In 1992, Oshorne and Gaebler had this to say about privatization:

“Conservatives have long gued that governments should turn over many of their functions to the private
sector—by abandoning some, selling others, and contracting with private firms to handle others. Qbviously
this makes sense, in some instances.

“Privatization is one arow in governmerg’'quiver But, just as obviouslprivatization is not the solution. Those
who advocate it on ideological gunds—because they believe business is always superior to governnsent—ar
selling theAmerican people snake oil. Privatization is simply thengrstating point for a discussion of thele

of government. Seices can be contracted out or turned over to the private s@tibgovernance cannot.

“We can privatize disete steering functions, but not the overaigass of governance. If we did, we would
have no mechanism by which to make collective decisions, no way to sétdte the marketplace, no means to
enforce wles of behavioMé would lose all sense of equity andwkm: sevices that could not generate aofit,
whether housing for the homeless or healttedar the pogrwould baely exist.” (Osborne and Gaeh|er992)
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